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Federal Tort Reform Legislation: 
Constitutionality and Summaries of Selected Statutes 

Summary 

This report considers the constitutionality of federal tort reform legislation, such 
as the products liability and medical malpractice reform proposals that have been 
introduced for the last several Congresses. Tort law at present is almost exclusively 
state law rather than federal law, although, as noted in the appendix to this report, 
Congress has enacted a number of tort reform statutes. 

Part I of this report concludes that Congress has the authority to enact tort 
reform legislation generally, under its power to regulate interstate commerce, and to 
make such legislation applicable to intrastate torts, because tort suits generally affect 
interstate commerce. However, it may be unconstitutional for tort reform legislation 
to be applied to particular intrastate torts that do not substantially affect interstate 
commerce. 

In concluding that Congress has the authority to enact tort reform “generally,” 
we refer to reforms that have been widely implemented at the state level, such as caps 
on damages and limitations on joint and several liability and on the collateral source 
rule. More specialized types of reforms are not necessarily immune from 
constitutional challenge. For example, some state courts have struck down statutes 
that provide that a portion of punitive damages awards must be paid to state funds 
(although other state courts have upheld such statutes). 

Part I also concludes that there would appear to be no due process or federalism 
(or any other constitutional) impediments to Congress’ s limiting a state common law 
right of recovery. The only exception concerns requiring alternative dispute 
resolution that limits the right to a jury trial. 

Part II considers alternative dispute resolution alternatives, some of which could 
have constitutional problems. The Seventh Amendment would preclude Congress 
from eliminating the right to a jury trial in common law tort actions brought in 
federal court. Congress may, however, eliminate the right to bring common law tort 
actions in federal court, or eliminate common law tort actions themselves. 

Congress apparently may create Article I tribunals, such as arbitration panels, 
to hear tort claims, if it alters tort claims so that they are no longer traditional 
common law actions (but rather are like no-fault workers’ compensation claims), or 
if it allows de novo review by an Article IE court, with the right to a jury trial, of 
traditional common law tort actions (rather than allow merely traditional appellate 
review). It apparently may also opt for a middle ground by altering the common law 
cause of action somewhat but not wholly, and by pro-viding for something less than 
de novo review by an Article El court, provided that the Article El court is not 
required to be too deferential to the findings of the Article I tribunal. 

Finally, a strong argument may be made that Congress has the power to 
eliminate jury trials in tort actions brought in state court, but this is uncertain. 
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Federal Tort Reform Legislation: 
Constitutionality and Summaries 
of Selected Statutes 

Introduction 

This report considers the constitutionality of federal tort reform legislation, such 
as the products liability and medical malpractice reform proposals that have been 
introduced for the last several Congresses. A tort is a civil (as opposed to a criminal) 
wrong, other than a breach of contract, that causes injury for which the victim may 
sue to recover damages. Torts include negligent acts, such as medical malpractice, 
and acts, such as selling defective products, for which one can be held strictly liable 
(liable even in the absence of negligence). Tort law at present is almost exclusively 
state law rather than federal law, although, as noted in the appendix to this report, 
Congress has enacted a number of tort reform statutes. 

Part I of this report concludes that enactment of tort reform legislation generally 
would appear to be within Congress’s power to regulate commerce, and would not 
appear to violate principles of due process or federalism. However, it may be 
unconstitutional for tort reform legislation to be applied to particular intrastate torts 
that do not substantially affect interstate commerce. In concluding that Congress has 
the authority to enact tort reform “generally,” we refer to reforms that have been 
widely implemented at the state level, such as caps on damages and limitations on 
joint and several liability and on the collateral source rule. More specialized types 
of reforms are not necessarily immune from constitutional challenge. For example, 
some state courts have struck down statutes that provide that a portion of punitive 
damages awards must be paid to state funds (although other state courts have upheld 
such statutes). 

Part II of this report considers alternative dispute resolution alternatives, some 
of which could have constitutional problems. Part HI is a conclusion. The report 
ends with an appendix describing selected federal tort reform statutes. 



Part I. Tort Reform Generally 

A. Commerce Power 

A federal statute is constitutional if it is enacted pursuant to a power of Congress 
enumerated in the Constitution and if it does not contravene any provision of the 
Constitution. The enumerated power pursuant to which federal tort reform could be 
enacted is Congress’s power “To regulate Commerce with foreign Nations, and 
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among the several States” (Art. I, § 8, cl. 3). 1 One might ask, however, whether tort 
law is “commerce,” and, if it is, whether federal tort reform legislation would be 
constitutional as applied to purely intrastate torts. 

The Supreme Court has held that Congress’s power to regulate interstate 
commerce includes the power to regulate any activity that “exerts a substantial effect 
on interstate commerce” ( Wickard v. Filburn,3\l U.S. Ill, 125 (1942)), oris within 
a “class of activities . . . within the reach of federal power” ( Perez v. United States, 
402 U.S. 146, 154 (1971) (emphasis in original)). Furthermore, “when Congress has 
determined that an activity affects interstate commerce, the courts need inquire only 
whether the finding is rational.” Hodel v. Virginia Surface Mining & Reclamation 
Association, Inc., 452 U.S. 264, 277 (1981). 2 

The Supreme Court has held that the business of insurance constitutes interstate 
commerce for purposes of the Commerce Clause ( United States v. South-Eastern 
Underwriters Association, 322 U.S. 533 (1944)), and, whether or not tort reform 
would in fact substantially affect the business of insurance, it would not appear 
irrational for Congress to conclude that it would. Consequently, there seems little 
doubt that tort reform legislation, in general, would be within Congress’s commerce 
power. 

However, it may be unconstitutional for tort reform legislation to be applied to 
particular intrastate torts that arguably do not substantially affect interstate 
commerce. An example might be an assault by one individual upon another where 
the assault has no connection with organized crime or any commercial activity. This 
is because, in United States v. Lopez, 514 U.S. 549 (1995), the Supreme Court, for 
the first time since 1936, declared a federal statute unconstitutional for exceeding 
Congress’s Commerce Clause authority. In Lopez, it struck down the Gun-Free 
School Zones Act of 1990, which made it a federal offense “for any individual 
knowingly to possess a firearm at a place that the individual knows, or has reasonable 
cause to believe, is a school zone.” 

The Court in Lopez “identified three broad categories of activity that Congress 
may regulate under its commerce power. First, Congress may regulate the use of the 
channels of interstate commerce. 3 Second, Congress is empowered to regulate and 



1 In addition, under its power to spend for the “general Welfare of the United States” (Art. 
I, § 8, cl. 1), Congress may require the states to implement tort reform as a condition of their 
acceptance of federal funds. South Dakota v. Dole, 483 U.S. 203, 206 (1987) (Congress 
“may attach conditions on the receipt of federal funds, and has repeatedly employed the 
power ‘to further broad policy objectives by conditioning receipt of federal moneys with 
compliance by the recipient with federal statutory and administrative directives’”). 

2 In United States v. Lopez, 514 U.S. 549, 559 (1995), the Supreme Court made clear that, 
to be subject to federal regulation, an activity must “substantially affect” and not merely 
“affect” interstate commerce. 

3 This power enables Congress to regulate noncommercial activities that cross state lines. 
Thus, in Caminetti v. United States, 242 U.S. 470 (1917), the Court upheld a federal statute 
that it a crime knowingly to transport in interstate commerce “any woman or girl for the 

(continued...) 




